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INTRODUCTION

This case is about the U.S. Army Corps of Engineers’ reasoned decision to grant a
permit associated with a placer gold mining project in the Bonanza Channel near Nome,
Alaska. Plaintiffs challenge the Corps’ authorization by attempting to fragment a single,
continuous administrative process into inconsistent parts, but the record shows that the
Corps engaged in a rigorous, multi-year review that complied with both the National
Environmental Policy Act and the Clean Water Act.

The project, proposed by IPOP, LLC, involves placing dredged material within the
Bonanza Channel. While the Corps’ Alaska District office initially denied a permit for a
different iteration of the project, IPOP administratively appealed that decision within the
Corps. On appeal, the Corps Division Engineer vacated the denial and evaluated a
different proposal which reduced the project’s footprint and eliminated over 60 acres of
dredged material disposal sites. After making a series of reasoned scientific judgments
about the studies presented and impacts analyzed, the Corps granted the permit.

Under the Administrative Procedure Act’s deferential standard, the Corps’ final
decision must be upheld because the agency considered the relevant data and articulated a
rational connection between the facts and its conclusion. The Corps’ Environmental
Assessment adequately assessed potential impacts on aquatic life, submerged aquatic
vegetation, birds, and subsistence activities. The agency reasonably concluded that these
impacts would be temporary and localized, particularly given the estuary’s natural
resilience to annual ice-scouring cycles that already clear the substrate of vegetation each

year.
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And the Corps properly determined that the project would not cause “‘significant
degradation” to waters of the United States under the Clean Water Act. The agency
addressed concerns from other federal agencies, incorporated site-specific data, and
imposed stringent monitoring and adaptive management conditions to ensure
environmental recovery.

Because the Corps’ decision falls well within the “broad zone of reasonableness,”
this Court should deny Plaintiffs’ motion and enter judgment for Defendants. Seven Cnty.
Infrastructure Coal. v. Eagle Cnty., 605 U.S. 168, 183 (2025).

LEGAL FRAMEWORK
I. National Environmental Policy Act

The National Environmental Policy Act (“NEPA”) requires preparation of an
environmental impact statement (“EIS”) for “major [f]ederal actions significantly
affecting the quality of the human environment.” 42 U.S.C. § 4332(2)(C). NEPA is a
“procedural cross-check” designed “to inform agency decisionmaking.” Seven Cnty., 605
U.S. at 173. As aresult, NEPA does not “impose substantive environmental obligations.”
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351 (1989). “Otherwise
stated, NEPA does not mandate particular results, but simply prescribes the necessary
process for an agency’s environmental review of a project.” Seven Cnty., 605 U.S. at 177
(citation modified). “Courts should afford substantial deference and should not
micromanage [] agency choices so long as they fall within a broad zone of
reasonableness.” Id. at 183. “The role of a court in reviewing the sufficiency of an

agency’s consideration of environmental factors is a limited one.” /d. at 185 (quotation
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omitted). “The bedrock principle of judicial review in NEPA cases can be stated in a
word: Deference.” Id.
II. Clean Water Act

Congress enacted the Clean Water Act, 33 U.S.C. §§ 1251-1389, “to restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters.” Id.
§ 1251(a). To attain this goal, the Clean Water Act prohibits the discharge of pollutants,
including dredged or fill material, into waters of the United States without a permit. /d.
§ 1311(a). Clean Water Act Section 404 authorizes the Corps to issue permits for
discharges of dredged and fill material into such waters. /d. § 1344.

The Corps reviews permit applications in accordance with regulations known as
the Section 404(b)(1) Guidelines. 33 C.F.R. § 320.4(a)(1); see also 33 U.S.C.
§ 1344(b)(1), (h)(1)(A)(1); 40 C.F.R. pt. 230. As part of this review, the Corps assesses
whether a project’s proposed discharges will cause or contribute to significant
degradation of waters of the United States, which may include “significantly adverse
effects” on “life stages of aquatic life” or “aquatic ecosystem diversity, productivity, and
stability.” 40 C.F.R. § 230.10(c)(2)—(3). The Corps must also consider secondary effects

on the aquatic ecosystem associated with the proposed discharge. /d. § 230.11(h).
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BACKGROUND

I. The Corp’s Permit Decision

A. The Project

IPOP, LLC proposes a placer gold mining operation about 25 miles east of Nome,
Alaska, on the southern Seward Peninsula. AR000242, AR000349, AR000352. The
project would involve dredging material from a 2.7-mile reach of Bonanza Channel, a
shallow estuary with an average depth of approximately 2.3 feet and a maximum
observed depth of around 7.1 feet. AR0O00353. Bonanza Channel connects the Safety
Sound lagoon with the mouths of the Bonanza and Solomon Rivers, and the system forms
an extensive 28-mile estuary along the coastline. AR000352. Shoals at each end of
Bonanza Channel, however, limit through-flows and result in a degree of hydrologic
isolation from Safety Sound. AR000353.
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IPOP proposes to dredge the Channel’s substrate to around 31 feet below the
water’s surface. AR000416. [IPOP would remove approximately 4.5 million cubic yards
of material, phased over five years, and would extract gold by sorting the material on a
processing barge.! AR000242; AR000347-50. IPOP would concurrently reclaim the
dredged channel to its original topography by returning sorted materials, absent gold, to
the channel. AR004164. IPOP would dispose of excess processed materials at locations
adjacent to the dredged area. AR000242. Altogether, [IPOP would place dredged material
in a 159.4-acre area over the five-year life of the project, but the project would not cause
permanent loss of any regulated waters of the United States. AR000350. Instead, the
project would have only temporary impacts and impacts consisting of “conversion” from
one resource type to another. /d. For example, [IPOP’s placement of dredged material

would convert certain areas of vegetated shallows to mud flats.? Id.

! The project does not involve chemical processing of dredged material. AR000242,
ARO000349.

2 Vegetated shallows and mud flats are each a category of “special aquatic sites.” See 40
C.F.R. §§ 230.42 (mud flats), 230.43 (vegetated shallows); AR000350.
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IPOP also proposes to establish a launch ramp, temporary man camp for project
workers, and a staging area. AR000242. The launch ramp would extend partially below
the high tide line into waters and is treated as part of the dredging footprint. AR000242—
43. The temporary camp and staging area would be above the high tide line, outside of
regulated waters. AR000243. IPOP would conduct project work during ice-free periods,
roughly June 1 through November 1, and would cease operations and secure the camp at
the end of an operational season. /d.

B. IPOP’s Permit Application

IPOP proposes discharges of dredged material regulated under Section 404 of the
Clean Water Act and work in navigable waterways regulated under Section 10 of the
Rivers and Harbors Act of 1899. Accordingly, IPOP submitted a permit application to the
U.S. Army Corps of Engineers’ (“Corps”) Alaska District in March 2018. AR000359.

IPOP originally proposed dredging an unspecified 100-acre area during a single year. /d.
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The company later modified its permit application to reduce the scope of the project and
phase the proposed work over five years. /d.

The Alaska District issued a public notice in July 2020 on [POP’s permit
application and sought comment. AR000364. The District hosted an informal virtual
public meeting two months later. /d. IPOP again modified the permit application in
February 2021 to include a small-scale “case study,” which would collect information
concerning the impacts of the full-scale project. AR000359. The District then issued a
revised public notice, again seeking public input. AR000364.

The Alaska District denied IPOP’s permit application in September 2022 on the
grounds that the proposed project was contrary to the public interest, specifically with
regard to recreation, and was not the least environmentally damaging practicable
alternative (“LEDPA”) under the Section 404(b)(1) Guidelines. AR000497; AR002286.

Following the denial decision, in accordance with Corps regulations, [IPOP
submitted an administrative appeal to the Corps’ Pacific Ocean Division.> AR000359;
AR002439; 33 C.F.R. pt. 331. An independent Review Officer considered [IPOP’s appeal,
reviewed the administrative record, and conducted an appeal conference with the District

and IPOP. AR000359. Based on the Review Officer’s evaluation, the Division Engineer

3 The Corps is organized into eight divisions that each oversee several districts, which are
shaped in part by watershed boundaries. See 33 C.F.R. § 320.1(a)(2);
http://www.usace.army.mil/Locations.aspx (map, last visited February 25, 2026). The
Corps’ Alaska District Office is within the Pacific Ocean Division and, thus, any
administrative appeals of Alaska District decisions are heard by the Pacific Ocean
Division. See 33 C.F.R. § 331.7(a); https://www.usace.army.mil/Resources/Contact/Unit-
Websites/ (organization structure, last visited February 25, 2026).
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found that additional review of the permit application was warranted, vacated the
District’s permit denial, and elevated review of [IPOP’s permit application to the Division.
ld.

After further review, the Division agreed that IPOP’s then-preferred alternative
would not be the LEDPA but tentatively concluded that “On-Site Alternative 2a,” a
variation of the Applicants original proposal, would in fact be the LEDPA. AR000360.
[POP thus elected to pursue a permit for On-Site Alternative 2a. Id.

C. NEPA Analysis

In accordance with NEPA, the Corps then conducted a rigorous evaluation of
environmental impacts for On-Site Alternative 2a. The Corps determined the scope of the
analysis, including the geographic area and project activities it would study. AR000360—
61. The Corps provided multiple opportunities for the public and other agencies to
provide comments. AR000364—65.* As part of its evaluation, the Division engaged in a

government-to-government consultation with the Village of Solomon in January 2024.

4 As part of the administrative appeal process, the Division did not issue a new public
notice or conduct any additional public hearings because IPOP’s overall permit
application was unchanged. In other words, the Division elevated review of the same
permit application that the District had already made available for public comment.
During elevated review, IPOP elected to pursue a modified project alternative, On-Site
Alternative 2a, which removed a previously proposed case study and minimized impacts
by incorporating restoration of access channels. But those changes only reduced the
impact footprint of the project described in prior Alaska District public notices. And On-
Site Alternative 2a was part of the project during the public comment period. Thus, while
On-Site Alternative 2a differed from IPOP’s previous proposed alternative, the Division
concluded there were no substantial changes to the overall project that required public
notice and comment a second time. AR000364.
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ARO001586—89. The Corps considered the Village of Solomon’s input in its NEPA
analysis. AR001588; AR000357. The Corps specifically considered potential impacts to
benthic communities,’ submerged aquatic vegetation, birds, subsistence interests,
essential fish habitat, and other criteria. The Corps’ NEPA evaluation culminated in an
Environmental Assessment in which the Corps made a finding of no significant impact.
See AR000347-484.

D. Section 404(b)(1) Guidelines Analysis and Public Interest
Review

The Corps’ Section 404(b)(1) Guidelines analysis involved a detailed evaluation
of seven on-site alternatives, four off-site alternatives, and a “no action” alternative.
ARO000402—-14. The Corps concluded that On-Site Alternative 2a was the LEDPA
because it would have the fewest environmental impacts of any of the practicable
alternatives. AR000414. The Corps considered each of the criteria and reached the factual
determinations required by the Guidelines. AR000427-30.

The Corps evaluated the project’s impacts on aquatic resources, including special
aquatic sites. AR000415-27. The Corps concluded that the project would have a “major

effect” on channel substrate, vegetated shallows, and certain aquatic organisms.® But as

> “Benthic species include both plant (for example algae) and animal species” that live on
the bottom of a body of water. AR005461

6 The Corps also addressed potential impacts to essential fish habitat, in consultation with
the National Marine Fisheries Service. AR000448—49. The Corps found the project
would have an adverse effect on essential fish habitat. The National Marine Fisheries
Service concurred with that determination and made a number of conservation
recommendations. AR000449. The Corps included special permit conditions in response
to the Service’s concerns. AR000462.
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noted above, the Corps explained that each of these impacts would be temporary and
likely would resolve through natural processes. See AR000416—17.

The Corps found that bathymetry (i.e., topography) would “stabilize quickly” and
“substrate would likely mostly recover within two to five years.” AR000417. With
respect to vegetated shallows, the Corps concluded that “because of the nature of
[submerged aquatic vegetation] species found in this area, including their demonstrated
resilience in local conditions, the substrate would likely support full revegetation within
this same period.” Id. The Corps concluded that benthic organisms, such as crustaceans
and mollusks, would be substantially impacted during periods of dredging and that
“[t]hese species would likely be exposed to direct mortality from the dredging activities.”
ARO000420. The Corps emphasized, however, that those impacts would be temporary,
“lasting only during the operation of the mining project,” and that the dynamic nature of
the Bonanza Channel estuary provides “a means for these communities to recover once
these activities have ended.” Id. The Corps also acknowledged that fish species would
“be impacted by the temporary loss of [submerged aquatic vegetation] that would result
from dredging and disposal of dredged materials.” Id. The Corps found that those impacts
would be temporary as well because submerged aquatic vegetation “is expected to readily
recover in reclaimed and [dredged material disposal] areas.” Id. The Corps also noted that
“the habitat provided within the project footprint is a very small percentage of the total
habitat available within the local coastal estuary system.” /d.

Based on these findings, and its conclusion that the project’s impacts “would be

minimized through a combination of natural processes . . . and monitoring and adaptive
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management measures by the Applicant,” the Corps concluded that the proposed
discharges would not cause or contribute to significant degradation of waters of the
United States. AR000430.

E. The Corps’ Permit Issuance

The Division prepared a 123-page Memorandum for the Record, which contains
the Corps’ environmental assessment (“EA”), Section 404(b)(1) Guidelines analysis, and
public interest review. See AR000347—484. The Division concluded the permit action
would have no significant impacts, that [POP’s proposed “On-Site Alternative 2a” is the
LEDPA, and that IPOP’s proposed project is not contrary to the public interest.
ARO000347; AR000466. The Corps issued a permit to [POP on March 20, 2024.
AR000242. The Division issued a permit modification on June 12, 2024, adding a special
permit condition that requires additional monitoring of the dredge activities. AR000028.
II. Procedural Background of this Litigation

Plaintiffs Village of Solomon, Native Village of Council, King Island Native
Community, Chinik Eskimo Community, and Native Village of White Mountain initiated
this action in April 2025. Compl., Dkt. No. 1. Plaintiffs filed the amended complaint
three months later. Am. Compl., Dkt. No. 9. Plaintiffs challenge the Corps’ decision to
issue a Clean Water Act Section 404 permit for the IPOP, LLC placer gold mining
project. Plaintiffs contend that the Corps’ authorization was arbitrary and capricious,
alleging violations of both NEPA and the Clean Water Act for failing to adequately

evaluate impacts from the project. Am. Compl. 9 88—116. The Corps lodged the
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administrative record in August 2025. Dkt. No. 14. In November 2025, Plaintiffs filed
their opening brief. Dkt. No. 17.
STANDARD OF REVIEW

Review on the merits here is governed by the Administrative Procedure Act
(“APA”), 5 U.S.C. §§ 701-706; City of Sausalito v. O Neill, 386 F.3d 1186, 1205-06
(9th Cir. 2004). Under the APA, final agency action is reviewed under 5 U.S.C. § 706(2),
and such review is highly deferential. Lands Council v. McNair, 537 F.3d 981, 992-94
(9th Cir. 2008) (en banc). Agency decisions may be overturned only if “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” Native
Ecosystems Council v. Dombeck, 304 F.3d 886, 891 (9th Cir. 2002) (citation omitted).
That standard of review is “narrow and a court is not to substitute its judgment for that of
the agency.” Motor Vehicle Mfrs. Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983).

An agency action will be upheld if the agency has considered the relevant factors
and articulated a rational connection between the facts found and the choice made. Balt.
Gas & Elec. v. Nat. Res. Def. Council, 462 U.S. 87, 105-06 (1983). Courts should uphold
an agency action even if it is of “less than ideal clarity” if “the agency’s path may
reasonably be discerned.” Bowman Transp. Inc. v. Arkansas-Best Freight Sys. Inc., 419
U.S. 281, 285-86 (1974). As the “party challenging the administrative decision,”
Plaintiffs “bear[] the burden of persuasion.” J.W. ex rel., J.JE.W. v. Fresno Unified Sch.

Dist., 626 F.3d 431, 438 (9th Cir. 2010).
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ARGUMENT

The Corps’ permit decision is a reasoned exercise of agency discretion supported
by the administrative record. First, the final permit was a single agency action that
followed IPOP’s change in its preferred project proposal. The Corps acknowledged the
District’s initial denial and vacated the decision, and no further explanation was required.
Second, the Corps satisfied NEPA by considering the environmental impacts and
reasonably concluding—based on site-specific data and the estuary’s natural processes—
that those impacts would be temporary and less than significant. Third, the Corps
complied with the Clean Water Act by selecting the LEDPA and determining that the
project would not cause significant degradation to waters of the United States.

I. The Corps made an informed and reasonable final decision and no
additional explanation about the initial permit denial was required.

The Corps’ years-long review of IPOP’s permit application included an initial
District review, an administrative appeal, and further Division review of the applicant’s
proposal, all in accordance with the Corps’ regulations. In the end, the Corps made a final
decision to grant the permit. Throughout their opening brief, Plaintiffs attempt to frame
the District’s initial denial and the Division’s final approval as two separate and
inconsistent agency actions. Mot. at 21, 23-24 26-29, 31, 32, 35, 39—40. And Plaintiffs
repeatedly contend that the Corps was required to provide detailed explanations for why
the Division’s conclusions differed from the District’s earlier decision. /d.

The Court should deny Plaintiffs’ attempts to recast the Corps’ review process and

erect additional compliance hurdles for the Agency. The final permit decision, from
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beginning to end, was a single agency action undertaken by the Corps, not separate
actions by the Division and the District. And because the project proposal considered by
the Division was different in significant ways from the proposal the District denied, there
was no inconsistency that the Division was required to explain. In any event, the Corps
considered the “relevant data” and gave a “satisfactory explanation” when it granted the
permit. Defs. of Wildlife v. Zinke, 856 F.3d 1248, 1262 (9th Cir. 2017). Nothing more
under NEPA or the Clean Water Act was required.

To start, the Division and District’s decisions were two parts of the same agency
action, not separate final actions that required additional explanation about a change of
position. Corps regulations only treat a district engineer’s permit decision as final if the
applicant declines to file a request for appeal. 33 C.F.R. § 331.10. Here, after the Alaska
District denied IPOP’s permit application for the project, [IPOP appealed that decision.
ARO000359. Based on a review of the administrative record and an appeal conference, the
Division vacated the District Engineer’s decision and elevated the decision to the
Division Engineer. /d.; see 33 C.F.R. § 331.3(a)(2) (authorizing division engineer to
elevate and make final permit decision). IPOP then put forward a different alternative for
consideration, the Division reviewed that new proposal, and the Division granted the
permit. Plaintiffs’ treatment of the District and Division’s decisions as separate final
agency actions or policies is therefore incorrect. The Corps took only one final agency
action here—the Division’s decision to grant the permit. That decision was the result of a

single process that unfolded appropriately through elevated review in accordance with
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Corps regulations. It did not mark a departure from an earlier final action or previously
announced policy.

Once appropriately viewed as a single agency action, the Corps’ obligations for its
environmental review come into focus. Just like any normal agency action, the Corps is
required to consider the “relevant data” and give a “satisfactory explanation” for why it
took that final action (i.e., granted the permit), Zinke, 856 F.3d at 1262, and those factual
findings and decisions are subject to review under the usual, deferential APA standard.
There is no basis to Plaintiffs’ suggestion that the Corps reached two different decisions
based on the same information. To the contrary, as noted, the Corps issued just one final
decision.

Courts have found that in at least two narrow circumstances, an explanation may
be required for changes in policies or conclusions. But none of those limited
circumstances apply here. First, the Division’s approval was not a “policy” change
requiring “a more detailed justification” than a typical permit decision. Ctr. for Biological
Diversity v. U.S. Bureau of Land Mgmt., 141 F.4th 976, 999 (9th Cir. 2025) (quoting
Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016)). Rather, this was simply
“a preliminary determination by a local agency representative” that was “later overruled
at a higher level within the agency.” Nat’l Ass’'n of Home Builders v. Defs. of Wildlife,
551 U.S. 644, 659 (2007). Because this was a single agency action and not a change in
policy, no additional justification or explanation is required.

Second, “under certain circumstances, an agency’s prior factual findings or

conclusions may be ‘relevant data’ such that an agency must ‘articulate a satisfactory
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explanation’ when it changes its mind.” Zinke, 856 F.3d at 1262 (quoting Humane Soc’y
of U.S. v. Locke, 626 F.3d 1040, 1051 (9th Cir. 2010)). But nothing in Zinke demands
more detailed justification. And where, as here, the purported change of mind coincides
with a change in the underlying project proposal that differs significantly from previous
project iterations, concerns about previous proposals are not “inconsistent” and need not
be addressed. Id. at 1263.

Plaintiffs’ attempt to liken this case to Alliance to Save the Mattaponi v. U.S. Army
Corps of Engineers, 606 F. Supp. 2d 121 (D.D.C. 2009), ignores that rule from Zinke.
Mot. at 39—40. In Alliance to Save the Mattaponi, the court held that the Corps’ failure to
explain why it disagreed with comments by a local district and other agencies about a
mitigation plan rendered the decision arbitrary and capricious. Mattaponi, 606 F. Supp.
2d at 134. But the Ninth Circuit in Zinke made clear that an agency need not provide
explanations every time it changes its mind. 856 F.3d at 1262.

In Zinke, a U.S. Fish & Wildlife Services field office commented on a
supplemental EIS about adverse impacts from a project and made specific
recommendations about potential alternative plans. Id. at 1262—63. The Service
eventually issued a Biological Opinion for the project that did not address the field
office’s comments. /d. at 1262. But because the preferred alternative analyzed in the
Biological Opinion challenged “differed significantly” from the alternatives that the local
field office commented on, the Ninth Circuit held the comments were not in fact
inconsistent with the final Biological Opinion and thus required no explanation. /d. at

1263.
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To be sure, the Corps here acknowledged the District’s vacated decision,
responded to other agencies’ comments, and reasonably explained its decision. See
ARO000359-60; infra Sections II and III. That alone is sufficient. Like Zinke, however,
the project proposals evaluated by the District and Division differed in significant ways,
meaning any failure to address those concerns was not arbitrary. The District denied
IPOP’s permit application because the proposed On-Site Alternative 1 was not the
LEDPA and would have resulted in recreation impacts contrary to the public interest.
AR002286; AR000359. IPOP subsequently sought approval of a proposal for On-Site
Alternative 2a, which matched the LEDPA. The Division evaluated On-Site Alternative
2a in a new Memorandum for the Record. AR000360. The Division explained that,
compared to On-Site Alternative 1, On-Site Alternative 2a would eliminate the need for
64.3 acres of dredged material disposal sites. AR000403. [POP also would restore the
original bathymetry (i.e., topography) of the full-scale mining channel as part of a
concurrent reclamation project. AR000404. And the Division explained that this likely
would reduce the capacity requirements for dredged materials disposal, reducing the total
impacts to jurisdictional waters. /d.

Given those changes to the proposal, the District’s initial decision was not
“inconsistent” with the Corps’ final permitting action. The proposal the District rejected
and the Corps ultimately approved were instead “substantially different plans.” Zinke,
856 F.3d at 1263 (finding reduction of project size, increased wildlife corridor, and
mitigation measures were significant differences in proposals). The District’s denial was

therefore not “relevant data” requiring the Corps to “articulate a satisfactory explanation”

Village of Solomon v. U.S. Army Corps of Engineers, No. 3:25-cv-73-SLG Page 17

Case 3:25-cv-00073-SLG  Document 25  Filed 02/26/26  Page 23 of 46


ecolon
Highlight

ecolon
Highlight


about the change in conclusions. Zinke, 856 F.3d at 1262; see also id. (“Agencies are
entitled to change their minds[.]”) (quoting Butte Env’t Council v. USACE, 620 F.3d 936,
946 (9th Cir. 2010)).

The Corps’ permit decision was a single agency action. And because the proposals
reviewed differed in significant ways, no additional explanation for why the Corps
granted the permit was required. As discussed below, the Corps reasonably explained in
its decision document why it granted the permit. Under the normal APA standard of
review, the Corps’ decision was not arbitrary and capricious.

II. The Corps complied with NEPA.

The Corps complied with NEPA because it “reasonably explained” its “final
decision” to grant the permit. Seven Cnty., 605 U.S. at 179-80. Plaintiffs, however,
contend that the Corps’ decision “is arbitrary and violates NEPA” because the Corps did
not “address substantial questions about the project’s environmental impacts raised by the
Alaska District and other expert agencies, and because the EA does not take a hard look
at those impacts.” Mot. 17-18.

The Court should deny Plaintiffs’ motion and enter judgment for the Corps on the
NEPA claim. First, the record shows that the Corps acknowledged other agencies’
comments and noted any disagreements. Second, the record also shows the Corps
considered each of the environmental impacts Plaintiffs raise. For benthic communities,
submerged aquatic vegetation, special aquatic sites, birds, and subsistence, the Corps
identified potential effects and studied their magnitude. After making a series of scientific

and technical judgments about what to study and what the studies say, the Corps

Village of Solomon v. U.S. Army Corps of Engineers, No. 3:25-cv-73-SLG Page 18

Case 3:25-cv-00073-SLG  Document 25  Filed 02/26/26  Page 24 of 46



reasonably concluded the project’s effects would be less than significant. Those facts, in
addition to the “substantial deference” the court should afford the agency, make clear that
the Corps’ environmental review complies with NEPA. Seven Cnty., 605 U.S. at 180.

A. The Corps’ consideration of, and response to, comments from
other agencies was not arbitrary.

The main thrust of each of Plaintiffs’ NEPA arguments is that the Corps did not
adequately consider the District’s vacated permit denial or the contrary views of other
agencies. Mot. at 18, 20-29, 31-33. Plaintiffs assert that the comments and concerns
were not adopted by the Corps, were overlooked, or were improperly rejected. But NEPA
does not require the Corps to adopt agencies’ or commenters’ recommendations, and the
Corps provided a reasonable justification for not doing so.

As discussed above in Section I, the District’s vacated decision was a part of the
single Corps action. The Corps adequately acknowledged the District’s decision. “[T]he
fact that a preliminary determination by a local agency representative is later overruled at
a higher level within the agency does not render the decisionmaking process arbitrary and
capricious.” Nat’l Ass 'n of Home Builders, 551 U.S. at 658-59.

And the Corps’ response to other agency comments was also sufficient. The Corps
acknowledged and considered comments from EPA, U.S. Fish & Wildlife Service, and
National Marine Fisheries Service. AR000365-90. Those included responses about the
specific environmental resources raised by Plaintiffs, AR000365—-67 (benthic
communities); AR000370-71 (submerged aquatic vegetation); AR000381 (special

aquatic sites); AR000367 (birds and bird watchers); AR000368 (subsistence), as well as
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whether an EIS was required, AR000365. The Corps did not act arbitrarily because “the
record indicates that [the Corps] did indeed consider and respond to criticisms and
concerns raised by other agencies.” Ctr. for Biological Diversity v. Bureau of Land
Mgmt., 833 F.3d 1136, 1150 (9th Cir. 2016).

In the end, “Plaintiffs’ reliance on inter-agency disagreement” to show a NEPA
violation “is unpersuasive because the ‘ultimate responsibility for ensuring compliance
with applicable laws lies with the agency undertaking the proposed action,’ here, the
[Corps].” Save Our Cabinets v. United States Dep’t of Agric., 254 F. Supp. 3d 1241, 1262
(D. Mont. 2017) (quoting Ctr. for Biological Diversity, 833 F.3d at 1150). “[T]hat
another agency might prefer a different approach is insufficient to demonstrate that [the
Corps] acted unreasonably.” Ctr. for Biological Diversity, 833 F.3d at 1150. While an
agency may not simply ignore comments from a cooperating agency, see W. Watersheds
Project v. Kraayenbrink, 632 F.3d 472, 492-93 (9th Cir. 2011), the Corps was not
required to agree with them. In sum, the Corps’ “handling of input from other agencies
was . . . neither unlawful nor arbitrary and capricious.” Ctr. for Biological Diversity, 833
F.3d at 1150.

B. The Corps considered the project’s environmental impacts and
made a reasonable decision that an EIS was not required.

The Corps’ conclusion that the project’s impacts were less than significant and
thus did not require an EIS was reasonable and reasonably explained. Under NEPA,
federal agencies must prepare an EIS for “major Federal actions significantly affecting

the quality of the human environment.” 42 U.S.C. § 4332(2)(C). To determine whether an
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action requires an EIS, the agency may prepare an EA. Id. § 4336(b)(2). An EA is “a
concise public document prepared by a Federal agency to set forth the basis of such
agency’s finding of no significant impact or determination that an [EIS] is necessary.” Id.
“If the agency concludes there is no significant effect associated with the proposed
project, it may issue a [Finding of No Significant Impact] in lieu of preparing an EIS.”
Env’t Prot. Info. Ctr. v. U.S. Forest Serv., 451 F.3d 1005, 1009 (9th Cir. 2006) (citation
omitted). Even if the EA reveals a potential for a minor or temporary impact, “it does not
follow that the presence of some negative effects necessarily rises to the level of
demonstrating a significant effect on the environment.” Barnes v. Fed. Aviation Admin.,
865 F.3d 1266, 1275 (9th Cir. 2017) (quoting Native Ecosystems Council v. U.S. Forest
Serv., 428 F.3d 1233, 1240 (9th Cir. 2005)).

The Corps’ determination that the project’s impacts are not significant (and
therefore that an EIS is not required) is owed substantial deference. When assessing the
significance of environmental impacts, an agency must make “predictive and scientific
judgments in assessing” what the “likely impacts” are and whether “they rise to the level
of significant.” Seven Cnty., 605 U.S. at 181 (citation modified). To answer those
questions, the “agency will invariably make a series of fact-dependent, context-specific,
and policy-laden choices about the depth and breadth of its inquiry.” Id. at 182-83.
Indeed, the determination that a particular effect is insignificant is generally “a classic
example of a factual dispute the resolution of which implicates substantial agency
expertise.” WildEarth Guardians v. Provencio, 923 F.3d 655, 672 (9th Cir. 2019). For

that reason, when an agency makes these kinds of “speculative assessments or predictive
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or scientific judgments,” the court’s review “must be at its most deferential.” Seven Cnty.,
605 U.S. at 182 (citation modified).

Examined through that lens, the Court should reject Plaintiffs’ assertion that the
Corps failed to adequately consider impacts to benthic communities, submerged aquatic
vegetation, special aquatic sites, birds, and subsistence, or that substantial questions
remain as to their impacts.

1. Benthic Communities

Plaintiffs argue that the Corps failed to obtain adequate data regarding benthic
communities and therefore could not reasonably conclude that impacts would be
temporary and insignificant. Mot. at 20-22. They contend that agency comments
identified information gaps that the Corps overlooked. /d. at 21. But the record shows the
Corps did what NEPA requires: it acknowledged the likelihood of direct mortality during
dredging and explained why benthic communities would recover after operations cease.
The Corps obtained multi-season survey data in response to agency concerns, and
incorporated that data into the EA. Plaintiffs’ disagreement with the Corps’ technical
judgment does not render its decision arbitrary.

The Corps had adequate data to analyze benthic communities. After receiving the
agencies’ comments about lacking information, the Corps shared those comments with
the applicant. AR000366. In response, “IPOP collected substantial data” about the project
area “during the summers of 2020 and 2021, and in spring 2022.” Id. After considering
this additional data, the Corps concluded it had information “adequate to evaluate the

permit application.” /d. Indeed, the information from those studies helped describe the
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project setting throughout the EA. Id.; see also AR000358 (describing benthic studies
conducted in 2020 and 2021). And the Corps noted that even after the project begins,
“[s]pecial conditions can be used to develop and use additional information during
subsequent project phases to address potential resource impacts.” AR000366.

With that data, the Corps identified impacts to benthic communities and explained
why they were less than significant. The Corps acknowledged that dredging would
directly and substantially affect aquatic organisms and benthic communities while mining
activities are underway, as excavation, screening, and relocation of large volumes of
substrate would disturb the channel. AR000420. It also recognized that these activities
could result in direct mortality to benthic species during dredging and disposal of dredged
materials. /d. At the same time, the Corps concluded that these effects would be
temporary, limited to the duration of active mining operations. /d. The estuary’s dynamic
conditions, including tidal action, river-driven sediment transport, storm events, and
seasonal ice freeze—thaw cycles, will facilitate natural recovery of benthic communities
after operations end. /d.; AR000367 (IPOP noting the expected quick recovery for
benthic resources, citing a small-scale test dredge study and the reclamation process for
rapid recovery). Certain mitigation would also help redistribute benthic communities
throughout the area. AR000425-26. And the permit imposes special conditions requiring
the collection and submission of benthic monitoring data to track post-disturbance
conditions. AR000463; AR000254.

The difference of opinions within the Corps about the data does not render the

decision arbitrary. To the contrary, it only shows that the Corps adequately assessed the
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issue. Although the District noted uncertainty about the data available because of the lack
of project precedent or scientific studies for the project area, AR002351, the Division
found IPOP’s site-specific data to be the best available evidence on the project’s impacts
and the potential success of the reclamation, AR000366. The Corps made that finding in
the EA: “[b]ecause of the remote location of this project and the lack of any precedential
projects in this area or elsewhere in Alaska, site-specific information for this project site
1s derived primarily from baseline studies conducted by the Applicant.” Id. Thus, the
primary difference between the Division and District decisions is in the weight they put
on site-specific data IPOP collected and whether they felt sufficient information was
available to reach conclusions about the proposed reclamation. That is the type of
“scientific judgment” that deserves the most deference. Seven Cnty., 605 U.S. at 183. The
Corps’ analysis of benthic communities therefore falls well “within [the] broad zone of
reasonableness.” /d. at 183.
2. Submerged Aquatic Vegetation

Plaintiffs next argue that dredging will significantly impair submerged aquatic
vegetation. Mot. at 22—-24. They emphasize that uncertainty in the studies the Corps relied
on required preparation of an EIS. /d. The Corps, however, relied on site-specific survey
data to document the species within the project footprint, evaluate the estuary’s cyclical
freeze-thaw disturbance of the substrate, and explained why dominant species such as
sago pondweed are resilient and likely to revegetate within a predictable timeframe.
When combined with monitoring conditions, this analysis satisfies NEPA’s requirement

to disclose impacts and explain the basis for a finding of no significant impact. Plaintiffs’
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critique amounts to a disagreement with the Corps’ judgment, not a failure to consider
relevant factors.

The Corps reasonably evaluated the project’s potential effects on submerged
aquatic vegetation. The applicant conducted site-specific surveys in 2020, and those
results were mapped against the project footprint. AR000355. The surveys identified sago
pondweed (Stuckenia pectinatus) as the dominant species within the footprint, with
smaller amounts of horned pondweed (Zannichellia palustris). Id. No eelgrass (Zostera
marina) was observed within the project area. /d. The Corps considered both the survey
data and the environmental conditions of Bonanza Channel that influence submerged
aquatic vegetation distribution including salinity, depth, and water temperature.
ARO000356. It explained that conditions within the footprint appear unsuitable for
substantial eelgrass growth given its limited presence in the channel, while sago
pondweed—the dominant species—is tolerant of varied substrates, low flow conditions
(under one meter per second), and shallow water depths of less than 2.5 meters. 1d.

The Corps acknowledged that the project would impact Bonanza Channel
substrate and convert vegetated shallows to mudflats during dredging and placement of
sorted dredged material. AR000416—17. But the Corps also evaluated the natural baseline
processes that affect submerged aquatic vegetation. AR000355-56. The Corps explained
that, in a typical year, Bonanza Channel freezes completely, from the water surface down
to the channel substrate. AR000355. When the ice melts in the spring, it “breaks up and
gouges the substrate.” AR000356. Moreover, “spring thaw and movement of ice in

response to tides and meltwater from river inflows disturbs the substrate each season.”
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ARO000354. Thus, the natural baseline is that the “freeze cycle clears the substrate of
[submerged aquatic vegetation] each year.” AR001600.

Contrary to Plaintiffs’ assertions, the Corps addressed the expected recovery of
submerged aquatic vegetation. The Corps explained that, as daylight increases and
shallow waters warm, submerged aquatic vegetation seeds, rhizomes (subterranean plant
stems), and turions (aquatic plant buds) germinate and spread across the channel bed, and
that this seasonal cycle repeats each fall as plant material is redistributed to areas suitable
for regrowth. AR000354. Germination is therefore not solely reliant on intact root
systems. Although the Corps recognized some uncertainty due to seasonal variability in
Bonanza Channel, it emphasized that the estuary’s dynamic, cyclical processes—together
with the documented rapid annual regrowth of submerged aquatic vegetation, under
baseline conditions—indicate that the channel is able to recover relatively quickly from
project-related disturbance. AR000371. That is particularly true for sago pondweed,
which has “multiple regenerative strategies” and “is a common inhabitant of heavily
traveled boat canals, where bottoms are frequently disturbed or dredged.” AR006531.

The Corps also concluded that the bathymetry and mudflat configuration would
likely stabilize by the end of the first season following disturbance, and that the substrate
would substantially recover within two to five years. AR000417. Given the resilience of
the submerged aquatic vegetation species present and their demonstrated adaptation to
local conditions, the Corps determined that full revegetation would likely occur within
that same timeframe. /d. That conclusion is bolstered by the fact that IPOP proposes to

dredge only a portion of Bonanza Channel each year, which would allow adjacent beds of
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submerged aquatic vegetation to help reestablish vegetation in the impacted areas.
ARO004904. And the permit includes special conditions requiring collection and
submission of submerged aquatic vegetation monitoring data; if warranted, the permit
authorizes the Corps to require adaptive management measures. AR000371; AR000254.

The Corps’ finding of no significant impact thus is reasonable and well supported.
The Corps properly compared natural baseline conditions—including the yearly
freeze/thaw cycle that clears the substrate of subaquatic vegetations and natural
recovery—to the project impacts. And with that baseline, the Corps reasonably concluded
that the natural recovery would happen quickly, meaning impacts would be only
temporary.

3. Special Aquatic Sites

Plaintiffs contend that the project’s effects on vegetated shallows, mudflats, and
nearby refuge lands are significant. Mot. at 24-28. They characterize temporary habitat
conversion as long-term degradation of special aquatic sites and argue that the Corps
understated impacts. /d. The record shows otherwise. The Corps evaluated each relevant
category of special aquatic site, explained what would be affected, and why the altered
sites would return to baseline conditions within a short period. Plaintiffs’ disagreement
with the Corps’ conclusion does not establish that the Corps failed to adequately consider
potential impacts to special aquatic sites.

The Corps fully evaluated impacts to special aquatic sites by considering effects to
area sanctuaries and refuges, wetlands, mudflats, and vegetated shallows. Although

dredging operations would occur near refuge lands, these activities would not directly
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affect them. AR000421. The project would displace terrestrial wildlife during active
operations, but the displacement would be a temporary result from active mining, which
would change locations each year. /d. Wetlands would not be affected by the LEDPA to
any extent. /d. A small area of mud flats would be minimally affected, and the project
would create new mud flats where sorted dredged material is placed up to Mean Lower
Low Water. /d.

Plaintiffs focus their attention on vegetated shallows, which are areas with
subaquatic vegetation. Mot. 24-25. Their many citations to the record about the Corps’
conclusions for why impacts to vegetated shallows would be insignificant show that the
Corps thoroughly considered the impacts and that Plaintiffs merely disagree with that
conclusion. /d. (citing AR000490; AR000554; AR000505; AR002313; AR000511-12).
The Corps acknowledged that the project would involve dredging and reclamation in
108.5 acres of vegetated shallows and placing dredged materials in 32 additional acres of
vegetated shallows. Id. The project would convert these areas to mud flats. AR000416-
17. The Corps concluded, however, that the impacted vegetated shallows would naturally
return to their original bathymetry and revegetate within two to five years. AR000417;
ARO000422. And the reclaimed vegetated shallows would convert to mud flats, another
category of special aquatic sites. AR000428-29.

Plaintiffs and other agencies disagree with the Corps’ conclusions. But
disagreement alone does not amount to a NEPA violation. The Corps considered the
impacts of the project and made reasonable “predictive and scientific judgments.” Seven

Cnty., 605 U.S. at 182.
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4. Birds and Birdwatching

Plaintiffs argue that dredging noise, habitat disturbance, and displacement will
significantly affect birds and degrade birdwatching opportunities, thus necessitating an
EIS. Mot. at 28-29. They contend that the Corps discounted agency concerns about noise
and failed to account adequately for impacts to avian use of the estuary. Id. The Corps,
however, relied on seasonal bird surveys, addressed Environmental Protection Agency
(“EPA”) and U.S. Fish & Wildlife Service comments, performed a quantitative noise
analysis, and imposed a permit condition requiring use of mufflers to reduce sound
levels. The Corps acknowledged temporary displacement but reasonably concluded that
the project’s limited footprint within a vast estuary would not adversely affect bird
populations or recreational uses at a significant level. NEPA requires reasoned analysis,
not elimination of all impacts, and the Corps provided that analysis here.

The Corps evaluated the project’s potential impacts on birds, bird habitat, and
recreational bird watching. Based on the bird surveys that IPOP conducted in June 2021,
August 2021, and September 2021, AR000357, the Corps found that the project is not
expected to adversely affect bird and wildlife populations. AR000420. That is because
“the project site is a relatively small part of a much more expansive estuary system with
large ecosystem capacity.” Id. Although bird species would be displaced during project
activities, those effects would be only temporary. /d.

The Corps also considered EPA and U.S. Fish & Wildlife Service comments
raising concern that the project’s noise could affect opportunities for birdwatching. See,

e.g., AR000367 (EPA); AR000381-82 (USFWS); AR001001. The Corps used a
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quantitative approach to analyze the impact of noise on the surrounding area. AR001001—
03. The Corps found that a muffled gravel suction dredger would have a noise level of
approximately 32 decibels, A-weighted when 1000 feet away. AR001003. Thirty
decibels, A-weighted is comparable to noise levels in a library setting. AR001002.
Although IPOP proposed a 24-hour dredge operation, noise levels near the project site are
expected to be low, particularly if mufflers are used on the equipment. /d. The exception
would be for any individual birdwatchers traveling through the immediate area of active
dredging operations. /d. To mitigate impacts to the surrounding community and birds in
the area, the Corps implemented a special permit condition requiring that all equipment
that is designed for the use of a noise muffler by the equipment manufacturer be equipped
with a muffling device during use on-site. AR000255.

The Corps considered effects on birds and, by extension, bird watching. Plaintiffs’
argument ultimately invites the Court to reweigh the evidence, which is inconsistent with
the deferential APA standard of review.

5. Subsistence

Finally, Plaintiffs assert that the project will significantly impair subsistence
fishing, hunting, and gathering in the region. Mot. at 29-31. The Corps directly addressed
subsistence use, acknowledged temporary displacement within the project footprint, and
evaluated the broader regional context. It explained that the estuary is expansive, that the
affected area represents a small fraction of available habitat, that no unique subsistence

resources are confined to Bonanza Channel, and that alternative fishing and hunting areas
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exist nearby. On that basis, the Corps reasonably concluded that subsistence impacts
would be limited and less than significant.

The Corps considered the project’s potential impacts to subsistence fishing,
hunting, and gathering in the regional estuary. AR000358. The Corps engaged in
government-to-government consultation, during which the Village of Solomon presented
information about the importance of certain species found in the area for subsistence.
ARO001587. The Corps acknowledged that “this general area is known to support
subsistence activities involving fishing, hunting, egg gathering, and gathering of other
food items” and that “[t]he mining operation would likely prevent subsistence-related
activities in the area being actively mined and the immediately surrounding areas.”
ARO000438. But the Corps noted that the landscape is “expansive” and “mostly
unpopulated,” AR000358, that “no unique subsistence opportunities are known to exist at
Bonanza Channel that would be adversely affected,” AR000438, and emphasized that the
mining area “involves a relatively small area compared to the 25-mile regional estuary
system and the terrestrial areas to the north of [the] estuary.” Id. The Corps further
explained that “[b]ased on limited historic data for subsistence-related permitting by the
State of Alaska, Bonanza Channel itself does not appear to be a particularly productive
area for fishing because of the shallow waters and higher, less-fish-friendly water
temperatures. Better opportunities for fishing can be found” outside the project footprint
in areas such as Safety Sound and Norton Sound. AR000358; see also AR002230-31
(describing subsistence fishing and hunting around Safety Sound). The Corps therefore

found that any subsistence impacts would be less than significant. AR000438.
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The Corps engaged in government-to-government consultation and took seriously
tribal concerns regarding subsistence resources before reaching its conclusion. The Corps
acknowledged localized, temporary displacement of subsistence activities, evaluated
those impacts in the context of the broader regional estuary, and reasonably explained
why they would not be significant. NEPA does not require more.

III. The Corps’ issuance of the Section 404 Permit was consistent with the
Clean Water Act.

The Corps issued a Section 404 permit to [POP following the Corps’ proper
determination under the Clean Water Act’s Section 404(b)(1) Guidelines that (1) “[t]he
activity will not cause or contribute to significant degradation of waters of the U.S.”;

(2) “[t]he discharge represents the least environmentally damaging practicable
alternative”; and (3) “[a]ppropriate and practicable steps had been taken to minimize
potential adverse impacts of the discharge on the aquatic ecosystem.” AR000414;
ARO000430; AR000443; AR000449; 40 C.F.R. § 230.10. Plaintiffs do not argue that there
is a less environmentally damaging practicable alternative to the project, or that there
were practicable steps to minimize adverse impacts of the discharge that the Corps failed
to require. Nor do they argue that the project is not in the public interest. Instead,
Plaintiffs argue that issuing the Section 404 permit was unlawful because the Corps did
not make rational factual determinations and arbitrarily concluded that the project will
not cause or contribute to significant degradation of the Bonanza Channel. To reach their
conclusions, Plaintiffs misconstrue the record. When considered in full, the record

demonstrates that the Corps’ findings are reasonable and well-supported.
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A. The Corps made rational factual determinations.

The Corps made the factual determinations required by the Clean Water Act’s
Section 404(b)(1) Guidelines. Specifically, the Corps addressed impacts in eight
categories: (1) physical substrate; (2) water circulation, fluctuation, and salinity;

(3) suspended particulate/turbidity; (4) contaminants; (5) aquatic ecosystems and
organisms; (6) disposal sites; (7) cumulative effects on the aquatic ecosystem; and (8)
secondary effects on the aquatic system. 40 C.F.R. § 230.11; AR000427-28 (making
factual determinations).

IPOP will dredge the substrate to a depth of 31 feet below the water surface, sort
the substrate materials through a processing barge for gold extraction, and return the
sorted materials to the mined channel or dispose of them in designated areas. AR000416.
In the designated disposal areas, which span a total of 32 acres, IPOP will place dredged
materials on top of the existing substrate, which, in many instances, supports vegetated
flats; that process will convert those vegetated flats to mud flats, thus replacing one type
of special aquatic site for another. /d.; AR000421. In addition, the dredging and
reclamation process will impact 108.5 acres of vegetated shallows. AR000421. IPOP has
agreed to a suite of measures to avoid and minimize impacts. AR000351-52, AR000443.

Although the project would have a major effect on vegetated shallows, the Corps

explained that the effect would be temporary.” AR000420-21; AR000350. Specifically,

7 Vegetated shallows are permanently inundated areas that under normal circumstances
support communities of rooted aquatic vegetation. 40 C.F.R. § 230.43.
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the project will cause a substantial localized change to the vegetated shallows within the
project footprint, however the ecosystem likely will recover without substantial
intervention. AR000421; AR000426—27; AR000371. Although documents provided by
IPOP suggest recovery within about two years, recovery rates depend on the specific
conditions in any given year. AR000427. The Bonanza Channel is an ecologically
dynamic area and resilient to physical changes from the project. Id.; see supra at 28. The
natural freeze and thaw cycle of ice regularly scrapes the substrate, destroys vegetation,
and changes some landforms. AR000427. When ice melts each spring, the system is
resilient enough such that submerged aquatic vegetation, including vegetated shallows,
regrows to cover a large portion of channel bottoms. /d.; AR000494. The project likely
would have an effect on vegetation that is similar to those natural disturbance and re-
establishment cycles. AR000426. Moreover, the Corps required I[POP to monitor
impacted areas to track their recovery and implement adaptive measures in the event the
recovery of functions and services does not meet expectations. AR000444. Plaintiffs do
not allege any specific deficiencies in this analysis.

Contrary to Plaintiffs’ argument, Mot. at 36, the Corps evaluated the consequences
to fish of the impacts to vegetated shallows. The Corps explained that the vegetated
shallows within the project’s footprint provide essential fish habitat, which the National
Marine Fisheries Service believes the project will adversely affect. AR000420. However,
the Corps expects these impacts to be temporary because vegetated shallows likely will

readily recover in reclaimed and dredged material disposal areas. /d.; see also AR000354;
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ARO000356-57; AR001598—-1603. Again, Plaintiffs do not allege any specific deficiencies
in these analyses.

Next, Plaintiffs argue that the Corps did not sufficiently analyze certain
consequences of effects on mud flats. Mot. at 36—37. However, this ignores that the
Corps explained that mud flats comprise a relatively small proportion of the project
footprint (nine percent) and that dredging operations would minimally affect them.
ARO000350; AR000421. Thus, the Corps reasonably concluded that it does not anticipate
any such consequences.

Finally, Plaintiffs argue that the Corps “dismiss[ed]” impacts as “insignificant”
based on their relative scale without acknowledging regulations stating that these sites
may influence the entire ecosystem. Mot. at 37. To the contrary, the Corps explained
where the project would cause major impacts and why those impacts would be
temporary. Supra at 11-12, 36.

In sum, the Corps properly assessed and addressed impacts to vegetated shallows
and fish as required by the Guidelines and made rational factual determinations.

B. The Corps reasonably concluded that the project will not cause
or contribute to significant degradation of Bonanza Channel.

The Clean Water Act’s Section 404(b) Guidelines prohibit the “discharge of
dredged or fill material” where it would “cause or contribute to significant degradation of
the waters of the United States.” 40 C.F.R. § 230.10(c). The Corps made that requisite

finding here. AR000430; see supra at 11-13.
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Plaintiffs claim that the Corps’ determination of no significant degradation is
“fatally flawed because it is based on arbitrary factual findings that conflict with record
evidence,” Mot. at 38, but do not allege any specific deficiencies in the Corps’ analysis.
Instead, Plaintiffs argue that the Corps failed to address contrary comments and analyses
from EPA, U.S. Fish & Wildlife Service, and the Alaska District that suggest broader
impacts. Mot. at 38-39. First, as explained supra Section I, the Corps was not required to
provide a detailed analysis of why its analyses differed from the District’s. Second,
contrary to Plaintiffs’ assertion, the Corps’ Memorandum for the Record considered and
thoroughly responded to comments from EPA and U.S. Fish & Wildlife Service in its
evaluation of IPOP’s permit application. See AR000364-85; AR000447-49; AR008561—
66. Plaintiffs fail to allege with any specificity how these lengthy responses to comments
purportedly were insufficient.

Finally, Plaintiffs’ argument, Mot. at 40, that the Corps failed to explain how
reclamation will sufficiently offset harm to the aquatic system is contradicted by the
record. Specifically, the Corps explained that some, if not all, of the functions and
services of vegetated shallows may be restored by natural process restoration. AR000443.
However, the Corps’ permit requires IPOP to monitor and track recovery in impacted
areas and to implement adaptive measures to ensure that ecosystem functions and
services are replicated. AR000444.

Thus, the Corps reasonably concluded that the project would not cause or

contribute to significant degradation of the waters of the United States.
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IV. Remedy, if any, should be addressed after the Court issues a decision
on the merits.

As explained above, the Corps’ decision should be upheld. Should Plaintiffs
prevail on any claim, however, the issues of remedy and whether vacatur is appropriate
should be addressed in supplementary briefing after the Court’s decision on the merits.
Plaintiffs have specifically requested vacatur of the Clean Water Act Section 404 permit
and the Corps’ Decision Document, Mot. at 40, but that request is premature.

While vacatur has sometimes been described in this Circuit as the presumptive
remedy for an APA violation, see, e.g., All. for the Wild Rockies v. U.S. Forest Serv., 907
F.3d 1105, 1121 (9th Cir. 2018), the Ninth Circuit has also held that it is not
mechanically “required to set aside every unlawful agency action.” Nat’l Wildlife Fed 'n
v. Espy, 45 F.3d 1337, 1343 (9th Cir. 1995); Allied-Signal, Inc. v. Nuclear Regul.

Comm 'n, 988 F.2d 146, 150-51 (D.C. Cir. 1993).8 “Even if an [environmental analysis]
falls short in some respects, that deficiency may not necessarily require a court to vacate
the agency’s ultimate approval of a project.” Seven Cnty., 605 U.S. at 185. A court’s
decision to vacate an agency action remains an equitable remedy, which should be
granted only in accordance with traditional equitable considerations. Nat’l Wildlife Fed'n,

45 F.3d at 1343. Equitable remedies do not “issue[] as of course,” but only where legal

8 The United States’ position is that “set aside” in APA Section 706 does not mean
“vacate.” See United States v. Texas, No. 22-58 (S. Ct.), Gov’t Op. Br., 2022 WL
4278395, **40—44 (Sep. 12, 2022); Gov’t Reply Br., 2022 WL 17170668, **16-20
(Nov. 17, 2022). The government acknowledges, however, that Circuit precedent controls
at this stage.
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remedies are inadequate and “the intervention of a court of equity” is required to ensure
against “irreparable injury.” Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982)
(citation omitted). A party seeking equitable relief from a court must show entitlement to
such relief. Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 15657 (2010).

Any remedy—if a remedy is required—will be informed by the Court’s decision
on the merits. Should the Court decide in Plaintiffs’ favor on any issue, additional remedy
briefing would therefore be required here so that the Court can properly “weigh ‘the
competing claims of injury . . . and the effect on each party of the granting or withholding
of the requested relief.”” Nat’l Wildlife Fed’n, 45 F.3d at 1343 (quoting Amoco Prod. Co.
v. Village of Gambell, 480 U.S. 531, 542 (1987)).

CONCLUSION
For all these reasons, the Court should reject Plaintiffs’ petition and enter

judgment for Defendants.
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Respectfully submitted this 26th day of February, 2026.
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